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DEAQ S ON AND CROER
Qn April 30, 1980, Admnistrative Law Gficer (ALO Leonard M

Tillemissued the attached Decision in this matter. Thereafter, Respondent
tinely filed exceptions and a supporting brief, and General Counsel filed
an answering brief.

The Board has considered the record and the attached Decision in
light of the exceptions? and briefs, and has decided to affirmthe rulings,
findings Z and concl usions of the ALO and

Y Respondent argues that the ALOerred in granting General

Gounsel 's notion to quash the subpoena directed to Marshall Ganz. Qur
reading of the record indicates that the ALO quashed the subpoena on
the ground that the testinony of Ganz was not relevant to the

proceedi ng. Unhder Section 20250(d) of the Board s Regul ations, an ALO
nay properly quash a subpoena if the testinony sought to be produced
does not relate to a question in the proceeding. In addition,
Respondent contends that the ALO nade grat uitous renarks whi ch indicate
his bias towards the uni on. Respondent has not supported its
allegations by citations to the record and our independent review of
the record has not disclosed any such conments.

Z ANthough we affirmthe ALOs finding that Respondent enabl ed
undocurnent ed workers to return to its enpl oy without undue difficulty
after being deported by the INS, we reject his finding that Respondent
had established a rul e which allowed rehire in such cases only i1f the
enpl oyee applied for rehire wthin three working days.



adopt his recommended O der, as nodified herein.
CRER
By authority of Labor Gode Section 1160.3", the
Agricul tural Labor Relations Board hereby orders that Respondent, Associ ated
Produce Ostributors, its officers, agents, successors, and assigns, shall:
1. Gease and desist from

(a) Dscharging, or failing or refusing to rehire, any
agricul tural enpl oyee, or otherw se discrimnating agai nst any agricul tural
enpl oyee for engaging in union activity.

(b) In any |like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those
rights guaranteed by Labor Code Section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Imediately offer Arturo Goriel, Luis Robles, Francisco
Ledesma Qutierrez, Valentino Serrano Estrada, Sal vador Gonez Hernandez, Jose
Gonzal es, Preciliano Torres, and Alvaro Aguino Estrada reinstatenent to their
forner or substantially equivalent jobs without prejudice to their seniority or
other rights and privil eges.

(b) Make whol e each of the above-naned enpl oyees for any | oss of
pay and ot her economc | osses he has suffered as a result of Respondent's
di scrimnation against him according to the fornula stated inJ & L Farns
(Aug. 12, 1980) 6 ALRB No. 43, plus interest thereon at a rate of seven percent
per annum

(c) Preserve and, upon request, nake available to

6 ALRB No. 54 2.



this Board and its agents, for examnation and copying, all payroll records,
soci al security paynent records, tine cards, personnel records and reports, and
all other records rel evant and necessary to a determnation, by the Regi onal
Drector, of the back pay period and the amount of back pay due under the terns
of this Qder.

(d) Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal |
repr oduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this Qder,
to all enpl oyees enpl oyed by Respondent at any tine between May 1, 1979, and
the tine such Notice is nailed.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspicuous places on its property, the
period and pl ace(s) of posting to be determned by the Regional Drector.
Respondent shal | exercise due care to replace any copy or copies of the Notice
whi ch nay be al tered, defaced, covered, or renoved.

(g0 Arrange for a representati ve of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages, to
its enpl oyees on conpany tine and property, at tines and pl aces to be
determned by the Regional Drector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees may have concerning the

Notice or enpl oyees’ rights under the Act. The
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Regional Director shall determne a reasonable rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees to conpensate -themfor tine | ost
at this reading and the questi on-and-answer peri od.

(h) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved. Dated: Qctober

2, 1980

RONALD L. RJ Z, Menber

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber
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NOT CE TO BEMPLOYEES

After a hearing in which each side had a chance to present evidence,
the Agricultural Labor Relations Board has found that we violated the
Agricultural Labor Relations Act by discrimnating agai nst our enpl oyees. The
Board has ordered us to post this Notice and to mail it to those who worked for
us at anytinme between My 1, 1979, and the present. Vé will do what the Board
has ordered and al so tell you that the Agricultural Labor Relations Act is a
| aw whi ch gives all farmworkers these rights:

1. To organi ze thensel ves;

2. To form join or help unions;

3. To bargain as a group and to choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of the above things.

Because it is true that you have these" rights, we pron se
t hat :

VE WLL NOT do anything in the future that forces you to do or stops
you fromdoing any of the things |isted above.

~ VE WLL NOr discharge, lay off, refuse to rehire, or otherw se

di scrimnate agai nst any enpl oyee wth respect to his or her hire or tenure of
enpl oynent because of his or her nenbership in or activity on- behal f of the
UFWor any ot her |abor organization.

WE WLL GFFER Arturo Goriel, Luis Robles, Francisco Ledezna
Gnzal es, Valentine Serrano Estrada, Sal vador Gonez Hernandez, Jose (onzal es,
Preciliano Torres, and A varo Aguino Estrada their old jobs back and we w |

pay themany noney they lost, plus interest conputed at 7 percent per annum as
aresult of their discharge.

Dat ed: ASSOO ATED PRODUCE O STR BUTGRS

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE

6 ALRB No. 54



CASE SUMVARY

Associ ated Produce D stributors . 6 ALRB N\b. 54
(UAWY Case Nbs. 79-CE 101- SAL
79- CE 102- SAL
AODEd S N

The ALO concl uded that Respondent violated Section 1153 (c) and (a)
of the Act by refusing to rehire Jose Gnzal es, Francisco Ledezma Qutierrez,
Arturo Qoriel, Luis Robles, Preciliano Torres, Sal vador Gonez Hernandez, and
Val entine Serrano Estrada because of their support for and activities on behal f
of the UFW and by discrimnatorily di scharging A varo Agui no Estrada because
of his union activities.

As an affirmative defense, Respondent argued that the al |l eged
di scrimnatees were picked up by the Immgration and Naturalization Service
(INS) as undocunented workers and that it has a policy of not enpl oyi ng persons
W thout docunents. However, the evidence established that Respondent know ngly
hi red undocunent ed workers, that at tines it warned its enpl oyees of inpending
INSraids, and that it know ngly hired workers who previously had been
deported. Accordingly, the ALOfound that the reasons advanced by Respondent
were pretextual .

Respondent al so contended that the know ng enpl oynent of
undocurent ed workers could subject it to crimnal liability under the Federal
Labor Gontractor Act. 7 US C 8 2041 et. seq. As Respondent did not show t hat
it was subject to the jurisdiction of the Federal Farm Labor Gontractor Act,
the ALOrejected that argunent.

At the hearing and in its exceptions, Respondent noved to disqualify
the ALO based on bias and i nhconpetence, citing three acts of alleged m sconduct
to showthe ALAOs bias: that the ALOinproperly quashed a subpoena, that he
erred inrefusing to grant imunity to Respondent’'s w tnesses, and that he nade
gratui tous renmarks during the hearing.

BOARD DEA S ON

The Board affirned the ALOs concl usion that Respondent viol at ed
Section 1153 (c) and (a) of the Act by discrimnatorily dischargi ng one
enpl oyee and refusing to rehire seven others.

The Board held that the ALOdid not err in granting General
Gounsel 's notion to quash a subpoena on rel evancy grounds or in refusing to
grant imunity, and that Respondent's contentions concerning gratuitous renarks
nade by the ALO are not supported by the record.

REMED AL CRODER

The Board issued a cease-and-desi st order, requiring Respondent to
read, post, distribute and nail a renedial Notice to Enpl oyees. The Board al so
ordered Respondent to offer the eight



discrimnatees full and i medi ate reinstatenent to their forner or
substantial ly equi val ent jobs w thout prejudice to their seniority or other
rights and privileges, and to make themwhol e for any | oss of pay or ot her
economc | osses incurred as a result of Respondent's discrimnatory conduct.

* * *

This Case Sunmary is furnished for information only and is not an. official
statenent of the case, or of the ALRB
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STATE - CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the natter of:

ASSOd ATED PRCDUCE O STR BUTCRS,

Respondent ,
And
N TED FARM WIRKERS (F AMER CA
AFL-Ad O DEQ S ON
Chargi ng party,
B ise Manders,

For the General ounsel

Laurie A Laws of
Dressier, Soll, Hersh & Quesenbery,
for the Respondent

STATEMENT F THE CASE

Leonard M. Tillem Admnistrative Law G ficer.

This matter was heard before ne on Septenber 4, 12, 13, 17, 18, and 19,
1979, in Salinas and Wtsonville, Galifornia. The conplaint, dated 15, 1979,
was served by nail on ASSOO ATED PRCDUCE D STR BUTCRS (herei nafter
"Respondent™) on June 8, June 13, June 22, July 5, July 6, and July 15, 1979 by
the Charging Party, Unhited FarmVrkers of Anerica, AFL-A O (hereinafter
"UFW). Respondent's answer to the conplaint filed wth the Agricultural Labor
Rel ations Board (hereinafter "Board') denied it had coomtted any unfair | abor
practices in violation of the Agricultural -Labor Relations Act (hereinafter
"Act").

The conpl aint was anended at hearing on Septenber 17, 1979, to



add the nane Val entine Serrano Estrada to the list of those persons whom
the conplaint alleges that Respondent refused to rehire because of their
support of the UFW

Curing the course of the hearing, and pursuant to contract ne-
goti ati ons between the Respondent and UFW a notion to dismss as to -those
cases reflected by Nos. 79-CE145-SAL, 79-CE 152-SAL, 79-CE 174- SAL, 79- CE 189-
SAL, 79-CE190- AL, and 79-CE193-SAL was nade. The charges reflected by those
case nunbers contai ned i n paragraphs 6 through 11 of the conplaint, were
di smssed by order of the Admnistrative Law Gficer on February 8, 1980.

By its answer, Respondent admtted that it was at all tines
naterial to the conplaint, an agricultural enpl oyer wthin the neani ng

of Section 1140.4(c) of the Act doing business in the Gounty of Mnterey,
Sate of Galifornia, and that the UFWis a | abor organization within the
neani ng of Section 1140.4(f) of the Act.

After the dismssal of the charges set out above, the two remnai ning
par agraphs of the conplaint charging unfair |abor practices allege that
Respondent refused to rehire Quadal upe Quz, Sal vador Gonez, Jesus Garci a,
Roberto Martinez, Luis Robles, Preciliano Torres, and Val enti ne Serrano Estrada
because of their support for the UFAW and di scharged A vara Aqui no Estrada
because of his support for and activities on behalf of the UFW In its answer,
Respondent presented as ah affirnati ve defense to these charges that those
persons were picked up by the Lhited Sates Immgration and Naturalization
Service (hereinafter "INS') as undocunented workers and that Respondent has a
pol i cy of not enpl oyi ng undocunented workers. Respondent stated as a further

affirmati ve de-



fense that "know ng enpl oynent of undocunented workers coul d subject it to
crimnal liability under the Federal FarmLabor Gontract or Act. 7 USC
Section 2041 et. seg.”

Al parties were given full opportunity to participate in the hearing
and after its close, General Gounsel and Respondent each filed S brief in-
support of its position. Uoon the entire record, including any observation of
the deneanor of the wtnesses, and after consideration of the briefs filed by
the parties, | nmake the fol |l ow ng:

FI ND NS GF FACT

. Jurisdiction

Respondent is an agricultural enployer wthin the neani ng of
Section 1140.4(c) of the Act doing business in the Sate of Galifornia. The
UFWis a |l abor organization representing agricultural enpl oyees wthin the
neani ng of Section 1140.4(f) of the Act.
[1. The Alleged Unfair Labor Practices

The conplaint as amended after the dismssal of paragraphs 6
through 11 by order of the Admnistrative Law Gficer herein, alleges that
Respondent violated Sections 1153(a) and (c) of the Act by its refusal to
rehire seven of its enpl oyees because of their support for the UFWand by its
di scharge of one of its enpl oyees.

[1l1. The Facts

A Background;, Respondent harvests and packs broccoli and has
its principle place of business in Castroville, Galifornia. Respondent uses its
own nachi nery in these operations though the actual harvesting is- done on
property not owned by Respondent. No testinony was given at-the hearing to

further clarify the nature of the Respondent's



operations since Respondent’'s w tnesses refused to testify unless granted
i mmuni ty fromprosecution under federal |aw The question of immunity for
Respondent ' s w tnesses i s di scussed bel ow

Rosal i a Gnzal es, Respondent's payrol | clerk-who had
wor ked for Respondent since 1974, testified that she was famliar with
Respondent's policy not to hire illegal aliens. She testified that this policy
had been in effect since 1977 and that she becane aware of it through Seve
Sorm one of Respondent’'s field supervisors who began wor ki ng for Respondent
in 1977.

Gonzal es testified that prior to January 1979 when the
Respondent ' s contract wth the union expired/ all of its enpl oyees were hired
through the union hal|. Enpl oyees were di spatched fromthe union to Respondent
for enpl oynent. Gonzal es testified that everyone filled out an application card
when hired by Respondent .

Gonzal es testified that she only becane aware that the
I mmgration service had pi cked up persons fromRespondent’'s fields after
it had occurred through information the foreman placed in the daily re
cords she received. onzales testified that when she recei ved know edge
that peopl e had been picked up as illegal aliens she placed this infor-
nation in her enpl oynent records. nzal es testified she knew of no
conpany policy to the effect that if any illegal alien was picked up by
the INS the Respondent woul d rehire himif he returned in three days.

B. Testinony of Arturo Cori el

Arturo Goriel is RobertoMartinez in the conplaint.
Goriel testified that he first was enpl oyed by Respondent in February 1978 to

cut broccoli. At the tine of his hire he was not asked for proof



of Lhited Sates citizenship. In August 1978 Coriel was picked up by the INS
inviewof his foreman, Carlos Palacios. oriel returned to Respondent's
enpl oy and when he was rehired was told by Pal acios and one "H Borrego" that
he coul d have his old job back if he used a different nane. "H Borrego" is
the ni cknane for Ranon Ji nenez, one of Respondent's supervi sory enpl oyees.
However, Goriel did not change his nane on that occasion but did so later after
bei ng pi cked up in Novenber of 1978 by the I NS when he began wor ki ng under the
nane "Roberto Martinez." (oriel testified that he changed his nane i n Novenber
1978 because he was told by his supervisors that, he could return to work if
he changed his nane. The testinony is conflicting regardi ng when and
why Coriel changed his nane; at one point he testified that on returning to
work in Novenber 1978 Respondent did not know he had been pi cked up by the INS
and at another point, his testinony indicates that he was asked to change hi s
nane upon his return to work in Novenber 1978 because he had been pi cked up by
the I NS,

Goriel was picked up for the third tine by the INSin
April 1979 while at work for Respondent in Gew No. 2. Three days later he
returned to Respondent to ask for his job back and was told that he coul d not
have it because he had been arrested by the I NS

Goriel testified that when he was picked up by the INSin
April 1978, seven or eight other enpl oyees were picked up at the sane
tine and that these sane enpl oyees returned at the sane tine as he to request
their jobs back and that none of themwere rehired. Qoriel testified that he

was not a citizen of the Lhited Sates and when Gesar Chavez
visited Salinas in March 1979 he left the fields wthout permssion from



Respondent during work hours to see Chavez.

C Testinony of Luis Robl es

Luis Robles testified that he was first enpl oyed by
Respondent in July 1978 cutting broccoli under the supervision of Carl os.

Pal acios. FRobles testified that he was not a Lhited Sates citizen, that when
hired he was a nenber of the UFW and that upon his hire he did not tell
Pal aci os that he was an illegal alien.

During his enpl oyment wth Respondent, Robles testified he
showed his support for the UFRWby placing flags on sone of the machi nery used
inthe cutting of broccoli. These flags showed the Eagl e which is a synbol of
the FW In addition, Robles left the fields when Gesar Chavez cane to Salinas
wth the rest of Gew No. 2, the sane crew for which Roberto Martinez worked.

Robl es testified that he was picked up by the INSin late
April 1979 while working in Respondent's fields and that he returned in two
days and sought his job back but that Respondent refused to give it to him
Robl es spoke of a rule of which he had | earned fromone of Respondent's
supervisors and a forenan of allow ng enpl oyees pi cked up by the INS to have
their jobs back if they returned wthin three days. Robles testified that H
Borrego tol d sone of Respondent's enpl oyees on an occasi on when they were in
the fields, that the INSwas right on the other side of the freeway and t hat
the enpl oyees should hide. Robles testified that a simlar incident occurred
i n Boronda when one of Respondent's enpl oyees whom Robl es identified as "Steve"
told H Borrego that "the immgration was on the way and so if there were sone

illegals he could tell themto go and hi de because i nmgration was on



the way." (I, 82).

D Testinony of Francisco Ledesna Gutierrez

Franci sco Ledesma Gutierrez is Jesus Garcia in the
conplaint. Qutierrez testified that he went to work for Respondent in late
June 1978 in Gew No. 2 under the supervision of Carlos Pal aci os cutting
broccoli. Qitierrez testified that when he was hired, Pal acios gave hi ma card
to fill out and when told by Gutierrez that he did not know howto do it,
Pal acios filled in the card; that Pal acios asked for Qutierrez’ green card and
was told by Gutierrez that he did not have one; that Pal aci os then asked if
Qutierrez was illegal to which Gutierrez replied in the affirmative;, and, that
Pal aci os then told himthat he would wite on the card that Qutierrez was a

Lhited Sates citizen.

Qutierrez further testified that he is a nenber of the
UFW that while enpl oyed wth the Respondent, he denonstrated his support for
the union by placing flags on the broccoli cutting equi pnent approxi mately four
tines, and that he stopped work w thout obtaining Respondent’s perm ssi on when
Gesar Chavez visited Salinas.

Quierrez testified that he was picked up by the INSin
April 1979 while working for Respondent and later returned to get his j b back
but was refused enpl oynent. Gutierrez further testified that the reason given
himfor refusing to re-enpl oy hi mby Respondent was that he was illegal.
Robl es stated that when he returned to his job he was in the conpany of
Quadal upe Quz, Arturo Goriel, Jesus Garcia and Preciliano Torres. He stated

there were others in the group but that he coul d not renenber their-names.

E Testinony of Valentine Serrano Estrada

Estrada testified that he was first enpl oyed by Respondent



in My 1978 cutting broccoli in Gew No. 2 under the supervision of Carlos
Pal aci os. Wen hired he was asked for proof of Lhited Sates citizenship.
Estrada told the foreman that he was illegal and was asked by the forenan
whet her he shoul d put down that Estrada was a citizen or immgrant. Estrada
told the foreman to put down that he was a citizen.

Estrada testified that he was a UWFWnenber at the tine
he worked for Respondent and showed his support for the union by stopping
wor k when Gesar Chavez cane to Salinas and by placing flags on the
broccol i cutting equi pnent.

Estrada testified that he was picked up by the INS
whi | e working for Respondent in viewof his foreman and that others in
Respondent ' s enpl oy, including Preciliano Torres, were picked up at the sane
tine. Estrada further testified that after havi ng been pi cked up he attenpted
toreturn to work but was told that he could not have his job back by a forenan
naned Manuel . Estrada testified that he was told while working for Respondent
in Salinas, that Respondent did not want illegals any nore.

Estrada testified that he was told to | eave work tenporarily
by Carl os Pal aci ous because the INS was comng. Estrada testified that the
entire crew he was working wth left the field when Gesar Chavez visited
Slinas and did not return to work that day. Permssion to | eave was not
sought from Respondent. Estrada further testified that there were nore than
ten persons in the crewin which he worked, Gew No. 2.

F. Testinony of Sal vador Gonez Her nandez

Sal vador Gonez Hernandez is Sal vador Gonez in the com



plaint. Hernandez testified that he first began working for Respondent in
February 1978 cutting broccoli under the supervision of Quz Gomez in Gew Nb.
2. Quz Gnez was succeeded by Carlos Pal aci os as Hernandez' forenman. Wen he
was first hired, Hernandez testified he was not asked for proof of United
Sates citizenship.

At the tine he was hired and during his enpl oy he was a
nenber of the UFWand showed his support for the union when CGesar Chavez cane
to Salinas in March 1979 by leaving wth his entire crew of approxi nately
twenty-eight workers to greet hi mHernandez testified that perm ssion was not
obt ai ned from Respondent prior to leaving the fields though he thought that
Respondent knew that the enpl oyees were going to stop work. In addition,
Hernandez participated in the placenent of flags show ng the synbol of the UFW
on broccoli cutting equi pnent.

Hernandez testified that he was picked up by the INSin
April of 1979 whil e enpl oyed wth Respondent. Hernandez testified that his
foreman saw the INS pick hi mup. Subsequently, Hernandez testified he attenpted
toreturn to work for Respondent but was. inforned that he was fired.
Respondent ' s expl anation for firing Hernandez, given himby a supervi sor naned
Ranon, was that he was illegal and that Respondent woul d not give-hima job.
The supervisor indicated that he received directions not to re-enpl oy Her nandez
fromSeve, the person in the position above Ranon.

Hernandez testified there were three days between the tine
he was pi cked up by the INS and the tine he returned to work and that seven or
ei ght persons were picked up wth him Hernandez further testified that

approxi mately half of his crewof twenty-eight were il-



legal aliens and that the seven or eight picked up in April 1979 by the INS
were all illegal.

Hernandez testified that on his crew everyone was a
nenber of the UFWand that all nenbers of his crewcarried a flag when the
flags were placed on the broccoli cutting equi pnent. Hernandez furt her
testified that when he returned to work, those on the crew that had been pi cked
up by the INS had been repl aced by new peopl e. Hernandez testified that when
he returned to obtain his job back, the supervi sor wth whomhe spoke, in
response to Hernandez' assertion that new peopl e enpl oyed to take the pl ace of
workers picked up by the INSwere illegal, responded that he knew they were
il1legal but that he had no problemwth them(ll, 17).

G Testinony of Jose (bnzal es

Jose Gnzles is Quadal upe Qruz in the conplaint.

Gonzal es first began working for Respondent in February-1978 cutting broccoli
in Gew No. 2 under the supervision of Carlos-Pal aci os. Wen first hired he was
not asked for proof of Lhited Sates citizenship.

Gnzal es testified that he was a nenber of the UFWand was
initially hired to work for Respondent through the union's hiring hall. During
hi s enpl oy he showed support for the UFWby | eaving the fields when Gesar
Chavez visited Salinas in March 1979. (Gnzal es testified that when he left the
fields, work was in progress and that all workers in his crew, sone twenty-four
or twenty five, left in the norning and did not return that day.

Gonzal es testified that Palacios and H Borrego saw him

bei ng pi cked up by the INS in June 1978 whil e he was working. He re-
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turned to Respondent's enpl oy four days |ater having been taken by the INSto
Mexi cal i fromwhence he returned. Uoon his return, Respondent did not want to
give himwork but he was finally re-enpl oyed.

Wen he first began working for Respondent he worked - under
the.- nane of Cel edino Barraza and when he returned after having been picked up
by the INS, he worked under the nane Gonrado Navarro. nzal es changed hi s nane
because he was told by Carlos Pal aci os and H Borrego he coul d not work under
his previous nane since he had been picked up by the INS and nust have a new
nane and soci al security nunber.

Gonzal es was again picked up by the INSin April 1979 when
he was working in Respondent's fields. After this pickup he returned and asked
for his job back but Respondent did not want to give it to him The testinony
Is unclear exactly howlong it was after Gonzal es was "pi cked up that he
returned to work. (onzales testified that Respondent: told himthe reason he
couldn't have his job back was because he had been pi cked up by the INS

Wien Gonzal es was picked up by the INSin April 1979, eight
or nine others working for Respondent were picked up as wel|. Gonzal es further
testified that he, Jesus Garcia, Luis Robles, Salvador Gonez, Roberto Martinez
and Preciliano Torres all cane back and asked for work at Associ ated Produce
at the sane tine.

Gonzal es testified that on two different occasi ons he was
warned, while at work, by a foreman and a supervi sor naned Ranon to | eave the
fi el ds because the I NS was com ng.

H Testinony of A varo Aquino Estrada

Estrada testified that he first began working for Re-

-11-



spondent in 1978 cutting broccoli in Gew No. 2. The forenen of Gew No. 2.
were Carlos Pal aci os and Manuel , al so called the "Puerto R can” by sone crew
nenbers. H s supervisors were Seve, Jeff and H Borrego. Jeff is Jeff
H tchcock. Wen first hired, Estrada worked under the nane of Franci sco DeLeon
and was a nenber of the UFW

Wi | e working for Respondent, Estrada showed his support for
the UFWby displaying a flag wth the UFWenblemwhile in the field. A so, when
Cesar Chavez cane to Salinas, Estrada stopped working wthout asking
permssion, and nmarched through the town wth him Estrada testified that he
had al ways shown his support for the UFW that when he net. workers who did not
know about the union he would explain it to thenf and that when Gew No. 3 was
fornmed, he was the worker nost famliar wth the union and explained its
functions to other workers in the crew These co-workers nade hi mthe
representative fromQew No. 3 on the second of the three to four days he
worked. He was selected for this position in the presence of one of the crew
supervi sors, Mnuel, the Puerto Rcan. The function of the crewrepresentative
istogive the. crewinfornmation regarding the union, work benefits and safety
condi ti ons.

Estrada testified that during the three work days he
worked wth the crew there was di sorder because no one knew about a
broccoli crew, (Ill, 39). Estrada triedto "fix [the} crewup, to
organize it, to tell themabout the union and about sone work-rel ated
matters.” (111, 39)

Estrada testified that he was picked up by the INS
whi | e working for Respondent in 1978 wthin view of Carl os Pal aci os to whom he

turned over his work equipnent. After having been pi cked up he
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returned to seek his job back and was rehired. He testified that upon this
rehire he was recogni zed and gi ven his job back by Carl os Pal aci os and H
Borrego. Won his return to work he took the nane Marcial Herrera and changed
his social security number. Nothing was said to himby either Palacios or H
Borrego about his change in nane and social security nurnber.

Estrada was again picked up by the INSin April 1979
whi | e working for Respondent wth seven or eight others of Respondent's
enpl oyees. He returned on the third work day after havi ng been pi cked up
seeking his job back. Estrada testified that when he initially returned after
havi ng been picked up by the INS in 1979, Respondent woul d gi ve hi mno reason
why it would not rehire him Estrada testified that he pi cked up his check and
left but actually returned to Respondent’'s enpl oy a few days | ater when he rose
early and found a truck waiting for enpl oyees of Respondents in Salinas. The
Puerto R can offered Estrada work, he got into the truck, and he was taken out
to Respondent's fields where he worked in Gew No. 3.

Estrada testified he worked in Gew No. 3 for three or four
days during which time Steve and H Borrego became aware of his presence in the
crew Steve told the crews foreman, the Puerto Rcan, that the INS had pi cked
Estrada up. Estrada further testified that previous to his rehire, before he
was picked up by the INSin April 1979, there had not been a third crew worki ng
in Respondent's fields and that this third crew contai ned all new enpl oyees who

were working the day the Puerto R can offered Estrada a job in the crew

Oh his third or fourth day in Gew No. 3, after work, the
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the Puerto Rcan, told Estrada that he had orders fromSeve and H Borrego
that Estrada coul d not work because he did not have papers. Wen Estrada tol d
the Puerto R can that he would go to the union and tell it he had been fired
w thout reason, H Borrego said that Estrada coul d go ahead and conpl ai n but
that the union would not help him

Certain findings of fact nay be drawn fromthe testinony herein: (1)
all eight enpl oyees naned in the two charges agai nst the Respondent were pi cked
up by the INSin late April 1979 while working in Respondent's fields; (2) al
eight returned shortly after having been picked up to seek re-enpl oynent wth
Respondent ; (3) Respondent refused to re-enploy all eight; (4) the reason
Respondent gave, when it gave a reason for its refusal to re-enpl oy, was that
it would not enploy illegal aliens; (5) all eight of the enpl oyees naned in
paragraphs 4 and 5 of the conpl aint showed their support for the UFWby | eavi ng
work early one norning, March 1979 to fol | ow Gesar Chavez when he visited
Sl inas and none of them sought or-obtai ned permssion fromRespondent's
supervisors prior to leaving the field, though all nenbers of Gew No. 2, the
crewin which all eight worked, stopped work to see Chavez; (6) at |east six of
the eight of the enpl oyees showed their support for the union by placi ng UFW
flags on the broccoli cutting equi prent; and (7) one of the eight enpl oyees,
A varo Aqui no Estrada, further denonstrated his strong support for the union by
passing on to his fellow enpl oyees i nformation about the advantages of
uni oni zati on and was el ected to represent Gew No. 3.

| further find that Respondent know ngly hired illegal aliens and

rehired themagain after they had been pi cked up by the INS and
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transported across the border. In addition, | find that Respondent had a rul e
which enabled illegal aliens to return to its enpl oy wthout undue difficulty
i f the enpl oyee pi cked up nmanaged to return fromMexico to Salinas wthin three

wor ki ng days fromthe tine he was pi cked up. 1V. The Decl aration

The testinony of Arturo Goriel, Salvador Gonmez Her nandez,
Franci sco Ledesna Qufcierrez, Quadal upe Quz, and Luis Robles is not in-
consistent wth the declaration signed by themon May 1, 1979, with the
exception that all five, to sone extent, gave confused testinony regarding the
date on which the INS picked themup in April 1979 and the nunber of days
between that pickup and the tine they returned to Respondent and
were told that they could not have their jobs back. Despite this confusion, I
neverthel ess find their testinony regarding the INS pi ckup and the failure of
Respondent to rehire themcredi bl e.

ANALYSES AND GONCLUSI ONSs GF LAW

[. Imunity for Respondent's \WWtnesses

Respondent ' s counsel sought immunity for four enpl oyees which
it planned to have testify. Those enpl oyees were Seve Sorm Jeffry H tchcock,
Ranon Ji nenez, and Carl os Pal acios. Htchcock was called as a w tness by
Respondent, and after having been sworn, sought imunity prior to giving any
testinony. Immunity was denied and a ruling nade at hearing, upon the
representation of counsel for Respondent, that imunity woul d be sought for the
other three enpl oyees prior to the giving of any testinony, that they as well

as Htchcock woul d be denied immnity as well. (IV, 72).
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Subsequent |y, Htchcock was called by the General (ounsel as its
wtness. Again he refused to testify wthout a grant of immunity I munity was
not granted and Htchcock did not testify (V, 24-25).

Section 1151.2 of the Act, specifies when a w tness becones
i rmune fromprosecution as a result of testifying:

However, no individual shall be prosecuted or

subj ected to any penalty or forfeiture for or on

account of any transaction, natter or thing

concer ni ng whi ch he is conpel | ed, after having

clained his privilege agai nst self- _

incrimnation, to testify or produce evidence,

except that such individual so testifying shall

not be exenpt from prosecution and puni shnent

for perjury coomtted in so testifying.

Section 1151.2 clearly establishes that a wtness nust be conpel led to testify
after having clainmed his privilege against self-incrimnation in order to
obtain immunity. None of Respondent's w tnesses were subpoenaed by General
Gounsel , and none of themtook the stand and were conpel l ed to testify after
havi ng clained the privilege agai nst self-incrimnation. iy Jeffry Htchcock
was called to the stand by General Counsel as its wtness and he refused to
testify when asked the first question. Hs testinony was not thereafter

conpel | ed.

Respondent ' s counsel sought inmmnity for four wtnesses prior to
the illicitation of any testinony fromthem The privilege agai nst self-
incrimnation nmay not be urged by a witness until a question has been put to
himafter being sworn, the answer to which would tend to incrimnate him

F elder v. Berkeley Properties ., 23 CGal.App.3rd 30, 39 (1972).

That an essential ingredient in obtaining imunity is the
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conpel ling of testinony is clear fromEscamlla v. Superior Court, 271

Gal . App. 2d, 730 (1968). In Escamlla, a wfe voluntarily appeared at her
husband' s unenpl oynent i nsurance hearing, acting as his interpreter. She was
called to the stand by her husband s attorney to testify, her own attorney
objected to her giving testinony, and the referee ordered her to answer. The
Gourt of Appeal held that she had been granted immunity fromstate charges
relating to the testi nony she was conpel led to give. Respondent has relied on
Escamlla inits argunent that its wtnesses shoul d have been granted i mmunity.
However, it is clear fromEscaml!la that an essential predicate to the granting
of immunity is being to conpelled to testify and it is equally clear that
Respondent ' s w tnesses were never conpel led to testify over their objection.

1. Respondent's Response to General (ounsel's Subpoena for Certain

Records During Hearing

During the hearing on Septenber 18, 1979, General ounsel
reguested fromthe Admnistrative Law (ficer and recei ved a subpoena for all
file jackets of enpl oyees enpl oyed at Respondent's facility since 1977. A the
hearing on Septenber 19, 1979, Respondent’'s counsel noved to quash the
subpoena. That notion was deni ed and Respondent's counsel refused to initially
stat e whet her she woul d conply wth the subpoena. The records to which that
subpoena pertai ned were in the heari ng room Respondent's counsel, after having
been repeatedly asked by the Admnistrative Law Gficer, stated that she woul d
conply wth the subpoena and produced the records for inspection by the General
Qounsel .

Respondent continues, inits post-hearing brief, to ob-

ject to the denial of its notion to quash its subpoena, though the grounds
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are not entirely clear. Section 20250 of Title 8 of the Galifornia Ad-
mnistrati ve Gode sets out the procedure to be followed by a w tness who
refuses to respond to a subpoena and by the Board in seeking to require a
response. Section 20250(e) provides that the Board, upon the request of the
Admni strative Law Gficer may seek an order requiring that a person provide
information refused. (oviously, such an order is unnecessary if the person
ordered to provide infornmation responds. In the instant situation, the
Respondent ' s counsel produced the docunents sought by the subpoena and it was
unnecessary to take further steps to require production.

[11. The Wnhfair Labor Practices Charged

The conplaint alleges violations of Sections 1153(a) and (c) of
the Act in Respondent's refusal to rehire seven of its enpl oyees and of its
di scharge of an ei ghth enpl oyee.

In order to establish a violation of Section 1153(c) of the Act,
the general Gounsel has the burden of establishing the el enents whi ch go to-
prove the discrimnatory nature of the refusal to rehire. See Borin Packing

(., Inc., 208 NLRB No. 45, 280-81(1974) It is clear that an enpl oyer nay

refuse to re-enpl oy an enpl oyee for any reason, just or unjust, so |long as
anti-union notivation is not the true reason for the discharge or refusal to
re-enpl oy. See Lu-ette Farns, 3 ALRB No. 38, 11 (1977); Hansen Farns, 3 ALRB
No. 43, 26 (1977).

O scrimnatory conduct which is notivated by anti-union ani nus
and having the foreseeabl e effect of di scouragi ng uni on nenber ship viol ates
Section 1153(c) of the Act. D scrimnation to di scourage uni on nenbershi p does

not require specific evidence of an enpl oyer's
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intent or effect on an enpl oyee; if discouragenment of union nenbership is the
nat ural consequence of an enployer's action, intent will be presuned. Jesus

Martinez, 5 ALRB No. 51, 10 (1979). In NNRBv. Geat Dane Trailers, Inc. , 388

US 26, 33 (1967) , the Suprene Gourt hel d sone conduct is so inherently
destructive of enployee interests that it nay be deened proscribed wthout a
need of proving an inproper notive. Proof of anti-union aninus i S not necessary
if it may be reasonabl y concl uded that the enpl oyer's discrimnatory conduct
was inherently destructive of inportant enpl oyee rights.

The Respondent refused to rehire eight of its enpl oyees,

stating as its reason their status as an illegal alien. The enpl oyees
whi ch Respondent refused to rehire were uni on nenbers who had shown their

active support for the union | ess than two nonths before the enpl oyer refused
to hire themby participating in a march wth Gesar Chavez and by pl acing uni on
flags on Respondent’s broccoli cutting equi pnent. The evi dence 'al so shows t hat
Respondent ' s ostensi bl e reason for its failure to rehire these enpl oyees, their
illegal alien status, was nere pretext. Respondent know ngly hired ill egal
aliens and, indeed, would rehire themafter they had been picked up by the INS
upon their return to this country.

Failure to rehire enpl oyees on account of their status as uni on
nenbers or their activities on behalf of the unionis a clear violation of
Sections 1153(a) and (c) of the Act; it constitutes discrimnation in regard to
hire or tenure of enpl oynent which has as a natural consequence, the effect of
di scour agi ng uni on support or nenbership, thus restrai ning enpl oyees from

exercising their rights to join or assist
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| abor organi zations. See Louis Caric & Sons, 6 ALRB No. 2, 3 (1980).

The evi dence shows that Respondent was aware of the active
support the enployees in Gew No. 2 gave to the UFW | find that Re-
spondent refused to rehire Quadal upe Qruz, Jose Gonzal es, Sal vadore Gonez
(Hernandez), Jesus Garcia (Franci sco Ledesna Qutierrez), Roberto Martinez
(Arturo Qoriel), Luis Robles, Preciliano. Torres, and Val enti ne Serrano
Estrada, because they were active supporters of the UFW The unrefuted evi dence
that Respondent’'s supervisors hired themknow ng of their illegal alien status
and, on occasion, rehired themafter their return fromMexi co after bei ng
deported by the INSdirectly conflicts wth Respondent's contention that its

refusal to rehire these persons was grounded in their illegal alien status.

The General (ounsel has the burden of establishing a prinma
facia case in seeking to establish that a failure to rehire violates Section
1153 (G) of the Act. Ohce General Qounsel has proven that Respondent has
engaged in discrimnatory conduct which coul d have adversely affected enpl oyee
rights to sone extent, "the burden i s upon the enpl oyer to establish that he
was notivated by | egitinate objectives since proof of notivation is nost

accessible to him," NLRBv. Qeat Dane Trailers ., Inc., 338 US. 26, 34

(1967). General Counsel has established a prima facia violation of the Act
and Respondent has not offered a credi bl e explanation for the refusals to
rehire. The only expl anati on gi ven by Respondent for its conduct, that the
enpl oyees invol ved were illegal aliens, is inconsistent wth its practice of
know ngly hiring illegal aliens. See Desert Autonated Farm ng/ Marshburn
Farns, 4 ALRB No* 99 (1978).
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Because Respondent failed to rebut the General (ounsel's
prima facie showng that its refusal to rehire the seven enpl oyees was in
retaliation for their support for the union, | conclude that the refusal to
rehire violated Section 1153(c) of the Act and because it interfered wthits
enpl oyees' exercise of rights guaranteed by the Act violated Section 1153(a) as
well. These findings are nade wth regard to Preciliano Torres as well as the

seven ot her enpl oyees naned in paragraph 4 of the conplaint. See George Lucas

and Sons, 5 ALRB No. 62 (1979) in which the Board hel d there was no need for
every victimof every alleged unfair |abor practice to testify where there was
evi dence avai |l abl e fromother sources sufficient to prove that a violation

occur r ed.
The foregoi ng di scussion pertains to the discharge of Avaro

Aquino Estrada as well, and | find that Respondent's discharge of himsimlarly
viol ated Sections 1153(a) and (c) of the Act. The only difference between
Respondent' s treatnent of Estrada and the seven other enpl oyees it refused to
rehire is that he was mstakenly rehired only to-be di scharged three or four
days later, ostensibly because he was an illegal alien. Estrada had been pi cked
up by the INS and returned to the Respondent’'s enpl oy before and had, in fact,
changed his nane to return to Respondent's enpl oy. Respondent's reason for its
di scharge of Estrada, that he was an illegal alien, was a nere pretext to rid
Itself of a union supporter who had, in the three days previous to his

di scharge, nmade a point of' informng new enployees in Gew No. 3 of the

advant ages he thought were to be gai ned by support of the UFW Respondent
failed to rebut the General (ounsel's prina facie showng that its di scharge,

of Estrada was in retaliation for his support of the UFW | conclude this

di schar ge
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violated Section 1153(a) and (c) of the Act.

Respondent has attenpted to argue that its action in refusing to
rehire seven of its enpl oyees and its discharge of another was not illegal
under the Act because the enpl oyees, by virtue of their illegal alien statua,
were engagi ng i n unprotected activity. Wthout considering whether status
itself is an unprotected activity, it is clear that illegal aliens may be
consi dered enpl oyees under the neaning of the Act. NNRBv. Apollo Tire (.,
Inc., 102 LRRVI2043 (1979); Amay's Bakery & Noodle ., Inc., 227 NLRB No. 38,
214 (1976).

Wii | e an enpl oyer may have a policy of not hiring illegal aliens
pursuant to which it nay discharge an enpl oyee, it may not di scharge an
enpl oyee because he is a union supporter and then argue that the di scharge was
not violative of the Act because the enpl oyee was an illegal alien.. Respondent
ignores the true issue here, whether it discrimnated agai nst the ei ght
enpl oyees because of their union nenbership. The fact that the enpl oyees were
alsoillegal aliens does not thereby excuse Respondent's treatnent of themif
the treatnent was discrimnatorily notivated.
THE REMEDY
Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a) and (c) of the Act, | recomend
that Respondent cease and desist therefromand take the followng affirnative
actions designed to effectuate the policies of the Act;
Rei nstatenent with back pay and full seniority and ot her
rights to Acturo Goriel, Luis Robles, Francisco Ledesma
Qutierrez, Valentine Serrano Estrada, Sal vadore Gonez

Hernandez, Jose (onzal es, Preciliano Torres, and Al varo
Agui no Estrada fromApril 30, 1979 to the present;
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2. Reinstatenent wth back pay and full seniority and ot her
rights to Alvaro Aquino Estrada fromMy 7, 1979 to the
present; and

3. Notice of the violations and renedies and of the rights of
t he enpl oyees protected by laww || have to be posted,
nail ed and read to the enpl oyees of the Respondent.
Loon the bases of the entire record, the findings of fact, and
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby issue

the fol |l ow ng recommended Q der:

GRER

Respondent, Associ ated Produce D stributors, its officers, agents,
successors and assigns, shall:
1. QGease and desist from
(a) failing or refusing to rehire or di scharging any enpl oyee, or
otherw se discrimnating against themin regard to his hire or tenure
of enpl oynent or any termor condition of enpl oynent, because of such
enpl oyee' s nenbership in, or activities on behalf of the Lhited Farm
VWrkers of Amnerica, APL-A Q or any other |abor organization;
(b) in any other nmanner interfering wth, restraining or coercing
enpl oyees in the exercise of rights guaranteed by Labor Code Section
1152.
2. Take the follow ng affirnative actions which are deened necessary
to effectuate the policies of the Act
(a) imediately offer Acturo Goriel, Luis Robles,
Franci sco Ledesma Gutierrez, Val entino Serrano Estrada,

Sal vadore Gonez Hernandez, Jose Gonzal es, Preciliano



Torres, and A varo Aquino Estrada reinstatenent to their former or
substantial |l y equival ent jobs wthout prejudice to their seniority or
other rights and privileges. Mike each of themwhole for any | oss of pay
or any other economc |osses, plus interest thereon at a rate of 7% per
annum he has suffered as a result of Respondent's failure or refusal to
renire him

(b) reserve, and upon request, nake available to the Board or its
agents for examnation and copying, all payroll records and other records
necessary to anal yze the amount of back pay due and the rights of
rei nstatenent of the above-named enpl oyees under the terns of this Qder;

(c) Sgn the Notice to the Enpl oyees attached hereto and after its
translation by a Board agent into appropriate |anguages, reproduce
sufficient copies of the notice in each |anguage for the purposes set
forth hereinafter;

(d) distribute copies of the attached notice in appropriate | anguages to
all present enpl oyees and to all enpl oyees hired by Respondent during the
ninety-day (90) period fol |l ow ng the i ssuance of this decision;

(e) nmail copies of the attached notice in all appropriate | anguages
wthin three (3) days after issuance of this Oder, to all enpl oyees;

(f) post copies of the attached notice in all appropriate |anguages in

conspi cuous places on its property, including
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pl aces where notices to enpl oyees are usual ly posted/ for
a ninety (90) day period to be determned by the Regi onal
Drector. Respondent shall exercise due care to repl ace
any copy or copies of the notice which may be altered/
def aced, covered or renoved;

(g) arrange for a Board agent or a representative of
Respondent to distribute and read the attached notice in
all appropriate | anguages to its enpl oyees assenbl ed on
conpany tinme and property, at tines and pl aces to be
determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to
answer any questions the enpl oyees may have concerning the
noti ce of enpl oyees' rights under the Act. The Regi onal
ODrector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all: non-hourly wage enpl oyees
to conpensate themfor tine lost at this reading and the
guest i ons- and- answer peri od; and,

(h) notify the Regional DOrector, inwiting, wthinthirty
(30) days after the date of issuance of this Oder what steps
have been taken to conpany with it. Udon request of the Regi onal
Drector, the Respondent shall notify himperiodically

thereafter, in witing, what further steps have been taken in

conpliance with this Gder. <,
v Lo .
. PR A A ) : Ll"
Dat ed: W ——— =
Leonard M Tiljem
-'ijll-_—,f 31 07C Adnmini strative Law G ficer
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NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its facts,
an Admnistrative Law Gficer of the Agricultural Labor Rel ations Board has
found that we interfered wth the rights of our workers. He has told us to send
out and post this notice.

W will do what he has ordered and also tell you that:

The Agricultural Labor Relations Board Act is alawthat gives all
Farm Wr kers these rights:

1. To organi ze t hensel ves;

2. To form join, or help unions;

3. Toh bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things.

Because this is true we promse that:

VEE WLL NOT to anything in the future that forces you to do or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT fail or refuse to rehire or discharge or otherw se
di scrimnate agai nst any enpl oyee because he or she exercised any
of these rights.

VE WLL offer Arturo Goriel, Luis Robles, Francisco Ledesma
Qitierrez, Valentine Serrano Estrada, Sal vadore Gonez Her nandez,
Jose Gnzales, Preciliano Torres, and A varo Aquino Estrada their
jobs back and wi |l reinmburse each of themfor any pay or other
noney they | ost because we failed or refused to rehire themor

di scharged t hem

Dat ed:
ASSOO ATED PRODUCE O STR BUTARS

By
(representative) (title)

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the STATE (F CALI FORN A

DO NOI' REMOVE CR MULTI LATE
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